Supreme Court, the High Court Justices ensured that George W. Bush would become the forty-third president of the United States. 2 In this Article, I shall speculate on the long-term implications of this controversial ruling for the Court's institutional standing and legitimacy. My strategy will be to canvas some of the landmark decisions in American constitutional history-Dred Scott v. Sandford, 3 Brown v. Board of Education, 4 Furman v. Georgia, 5 Roe v. Wade, 6 and others-with the aim of deriving a list of factors that predict how particular rulings will affect the Court's reputation. Then I shall consider how those variables apply to Bush v. Gore and predict that decision's long-term consequences.
The premise of this Article is that history's verdict on a Supreme Court ruling depends more on whether public opinion ultimately supports the outcome than on the quality of the legal reasoning or the craftsmanship of the Court's opinion. I do not intend to defend that premise here, other than to say that history's judgment on Brown v. Board of Education, the ultimate feather in the Court's constitutional cap, seems to confirm its plausibility. The legal reasoning in Brown was widely ridiculed at the time, both by White southerners distraught over the threat posed by the decision to their cherished "way of life" 7 and by elite legal academics and judges deeply invested in the enterprise of "reasoned elaboration." 8 The Brown Court's dubious rendition of the original understanding of the Fourteenth Amendment, its willingness to overturn decades' worth of precedent sustaining the constitutionality of racial segregation, and its unprecedented invocation of sociological data in support of its legal conclusion rendered the decision susceptible to criticism, both from supporters and opponents of racial segregation.' Yet, over the course of ensuing decades, Brown became a cultural icon, and the Court's vanguard role in the civil rights movement (at least relative to that of other governmental institutions) has enormously enhanced its prestige among the American people." l This conversion of Brown from a target of vituperative legal and sociopolitical criticism into a cultural icon may suggest that the Court's long-term standing depends more on getting its decisions right, by which I mean ruling in a manner consonant with long-term public opinion, than on the quality of its legal reasoning.
Of course, this premise may be mistaken. The Justices themselves, for example, seem convinced of the opposite view: that the Court's legitimacy depends on its ability to convince observers that its rulings are based on sound legal principle, rather than political calculation or personal preference. Thus, in reaffirming the vitality of the Court's landmark abortion rights decision, Roe v. Wade, the plurality opinion in Planned Parenthood v. Casey declared that "the underlying substance of [the Court's] legitimacy is of course the warrant for the Court's decisions in the Constitution and the lesser sources of legal principle on which the Court draws." 1 ' Further, the plurality stated, "a decision without principled justification would be no judicial act at all" and " [t] he Court must take care to speak and act in ways that allow people to accept its decisions on the terms the Court claims for them, as grounded truly in principle, not as compromises with social and political pressures ..... 12 Likewise, the plurality opinion in Bowers v. Hardwick observed that "[t] he Court is most vulnerable and comes nearest to illegitimacy when it deals with judge-made constitutional law having little or no cognizable roots in the language or design of the Constitution. "' 3 For the sake of the Court's legitimacy, one must hope that the Justices are wrong about this, for it will be difficult to find neutral and detached lawyers who believe that Bush v. Gore was "grounded truly in principle" or "in the language or design of the Constitution," rather than in the conservative Justices' partisan preference for George W. Bush in the 2000 presidential election. 4 In Part I of this Article, I shall try to demonstrate that the to Professor McConnell, 81 VA. L. REv. 1881 REv. , 1931 REv. (1995 (noting that in 1954 Brown "was not seen to be so obviously correct").
10. See, e.g ., JOHN C. JEFFEs, JR., JusTicE LEvis F. PoWELL, JR. 330 (1994) 
(stating that
Brown "is universally approved as both right and necessary [;] ... [more powerful by far than any academic theory of constitutional interpretation is the legend of Brown"). For other similar statements, see the sources cited in Karman, supra note 9, at 1928 n.125.
11. 505 U.S. 833, 865 (1992) (plurality opinion). 12. Id. 13. 478 U. S. 186, 194 (1986) (plurality opinion). 14. For some representative critiques of Bush, see Ronald Dworkin, A Badly Flawed Election, N.Y. REv. OF BooKs, Jan. 11, 2001 , at 53 (calling Bush "one of the least persuasive Supreme Court opinions that I have ever read"); Jeffrey Rosen, Disgrace, NEw REPuBLc, Dec. 25, 2000, at 18 (noting that the Justices, "by not even bothering to cloak their willfulness in legal arguments intelligible to people of good faith who do not share their views.... made it impossible for citizens of the United to name some of the more prominent constitutional disputes adjudicated by the Rehnquist Court. 9 Yet, Bush v. Gore is importantly different from these other constitutional cases. It is one thing to say that a judge's political ideology influences her constitutional interpretations. It is quite another to say that her partisan political preferences do. 2 " The Bush outcome was not a product of the conservative Justices' political ideologies. As we shall see, these
Justices' oft-professed commitment to federalism and to judicial restraint logically should have led them to the opposite result. Rather, the Bush outcome was a product of these Justices' partisan political preference for George W. Bush, which, for at least a couple of them, may have been enhanced by their desire to retire from the Court while a Republican President is in office to choose their replacements. 2 ' Another way of stating the point is this: Had all the other facts in the Florida election imbroglio remained the same, but the situation of the two presidential candidates been reversed, does anyone seriously believe that the conservative Justices would have reached the same result?' It is telling how even Republican commentators defending Bush generally have refrained from arguing for this conclusion.'
19. See cases cited infra notes [242] [243] [245] [246] e.g 's election eve remark that it was "terrible" that Al Gore had been projected to win Florida (and presumably the election) and her husband's explanation that this meant the couple's retirement from Washington, D.C., would have to wait another four years). 22. But see Richard H. Pildes, Democracy and Disorder, 68 U. CHI. L. REv. 695 (2001) (noting that the voting pattem of the Justices in Bush v. Gore closely mirrors that in several recent cases involving the constitutional law governing the political process, thus suggesting that simple partisan politics may not explain the Bush result). Republican defenders of Bush probably would respond that the liberal Justices likewise voted their partisan political preferences. Yet, it is not so clear that this is true. First, two of the Bush dissenters, Justices Souter and Stevens, were Republicans for most of their adult lives, and for all we know still consider themselves to be such. While both of these Justices do evince liberal voting patterns in constitutional cases, it seems unjustified to assume that either or both of them necessarily supported the Democratic presidential candidate in the 2000 election. Second, and more importantly, it is unfair to the four dissenters to assume that they would have voted the opposite way had the parties been reversed. The majority and dissenting opinions are similar in that each set of Justices reached results that seem consistent with their partisan political preferences (on the dubious assumption, questioned above, that Souter and Stevens preferred Gore to Bush). The two sets of opinions are dissimilar, as I hope to show, in that the dissenters followed existing law, while the majority made up new (bad) law.
23. Conservative commentators defending the Court's ruling have tended to emphasize that the Court saved the country from a constitutional crisis, or that it was Gore who initially invited judicial resolution of the election controversy (and thus scarcely can be heard to complain when the Supreme Court provided that resolution), or that Democrats are hypocritical to complain of judicial activism, Thus, the result in Bush v. Gore depended on the order in which the parties' names appeared on the case caption. This is extraordinary. Every first-year law student is taught that a minimum requirement of the rule of law is that the outcome of cases ought not to vary simply as a result of reversing the parties to the litigation. It may simply be a failure of imagination, but I cannot think of another Supreme Court decision about which one can say with equal confidence that reversing the parties, and nothing else, would have changed the result.
If we broaden our perspective beyond constitutional litigation, however, an analogous instance does come to mind: the recent Clinton impeachment episode. Many observers plausibly concluded that the two parties' positions on the substantive standard for impeachment, as well as on related procedural issues, were entirely a product of their partisan commitments. That is, had it been a Republican president being impeached for identical behavior, the Democrats would have insisted on a lower threshold standard for impeachment, the necessity of the Senate pursuing an impeachment trial to its bitter end, and so forth.
While I think this is the right way to understand the Clinton impeachment, 4 it still leaves one crucial distinction between that constitutional controversy and Bush v. Gore. The constitutional law of impeachment is highly indeterminate. The constitutional text is spare, the original intent evidence is conflicting and inconclusive, and precedents on impeachment are few and far between." Given this degree of constitutional indeterminacy, it was inevitable that partisan preferences would drive post hoc constitutional interpretations regarding Clinton's impeachment. Bush which they invented. See, e.g., John Yoo, In Defense of the Court's Legitimacy, 68 U. CH. L. REV. 775, 789 (2001) (defending Bush on the ground that it brought "an end to the destructive partisan struggle... that... threatened to spiral out of control," rather than on the basis of the Court's legal reasoning); Paul A. Gigot, Liberals Discover the Tyranny of the Courts, WALL ST. J., Dec. 15, 2000, at A16 (noting that "having turned the Supreme Court into a superlegislature, the left is now horrified to see what it's created" and defending the decision on the ground that "it saved the country another month of fighting before reaching the same result"); Charles Krauthammer, Defenders of the Law.... WASH. PosT, Dec. 15, 2000, at A41 (defending Bush on the ground that Democrats "turned this into a lawyers' contest" and that the Court averted "a true constitutional crisis"); David G. Savage & Henry Weinstein, 'Right to Vote' Led Justices to 5-4 Ruling, L.A. TIMs, Dec. 14, 2000, at Al (reporting the views of lawyer Carter Phillips, who defended the result but not the reasoning of Bush, and of law professor John Yoo, who agreed with the result but was "surprised" by the equal protection rationale subscribed to by the five conservative Justices); Fred Barbash, A Brand New Game, WAsH. POsT, Dec. 17, 2000, at BI (conceding that the decision may have been "poorly reasoned" or attributable to "partisan motives," but denying that this makes it "illegitimate," and noting that Democrats frequently have embraced judicial activism). Few conservative commentators have undertaken the onerous burden of defending Bush on its merits. For a rare example of such a defense, see Michael W. McConnell, Two-and-a-HaIf Cheers for Bush v. Gore, 68 U. CHI. L. REv. 657 (2001) .
24. See Michael J. Kiarman, Constitutional Fetishism and the Clinton Impeachment Debate, 85 VA. L. REv. 631, 654-55 (1999) (arguing that, in light of the "legal indeterminacy" surrounding impeachment, "it is natural and perhaps inevitable that the personal values of the interpreters will determine legal outcomes").
25. See id. at 631-50.
v. Gore was importantly different because the constitutional law relevant to adjudicating that dispute was reasonably clear; the majority simply chose not to follow it. While the Clinton impeachment controversy illustrates partisan preferences dictating the resolution of constitutional indeterminacy, Bush v. Gore reveals partisan preferences trumping law. This is a strong claim, though I believe it is one with which virtually all Democratic lawyers, and a fair number of Republican ones, will agree. A closer look at the reasoning of the majority and concurring opinions in Bush will determine whether this serious charge is a fair one.
The per curiam opinion, representing the views of the five conservative Justices, relies on two bases for its reversal of the Florida Supreme Court's decision ordering a statewide manual recount of presidential "undervotes," those ballots for which the voting machines could not ascertain the voter's intention, but a manual inspection might. First, the majority rules that a manual recount of improperly-marked ballots, if conducted pursuant to standards no more precise than ascertaining the "intent of the voter," would violate the Equal Protection Clause of the Fourteenth Amendment. The principal objection, according to the majority, was the risk that identical ballots, from different counties or even from the same county, might be evaluated differently. 2 6 Specifically, punch card ballots with partially detached chads or indented chads might be counted by one counting team based on its interpretation of the "intent of the voter" standard, but not by another applying a disparate interpretation.
Second, the majority ruled that a remand to the Florida Supreme Court for an opportunity to devise more precise, uniform standards to guide the manual recount, which might alleviate any equal protection concerns, was impossible because of looming time constraints. Specifically, Bush v. Gore was handed down roughly two hours before midnight on December 12, the day on which resolution of the election contest had to be completed if Florida's slate of presidential electors was to enjoy the "safe harbor" from congressional challenge afforded by federal statute. Neither aspect of the majority opinion is persuasive.
The majority's equal protection rationale creates entirely new law.
27
Never before had the Supreme Court (and perhaps not any other court either) intimated that application of a vague statutory standard like "intent of 26. Bush, 531 U.S. at 104-07. This is not the only equality concern the majority raises. The majority suggests that limiting a manual recount to undervotes (and excluding overvotes) and that using untrained personnel as vote counters also raised equal protection concerns. Id. at 107-10.
27. The plethora of states employing the "intent of the voter" standard in a wide variety of contexts, including manual recounts and the counting of write-in and absentee ballots, no doubt were surprised to learn that they have been acting unconstitutionally all along. For these state laws, see Bush, 531 U.S. at 124 n.2 (Stevens, J., dissenting). See also Brief of Respondent at 36, Bush v. Gore, 531 U.S. 98 (2000) (No. 00-949) (noting that before voting machines were invented, the "intent of the voter" standard was universally employed).
the voter" in a manual recount violated the Equal Protection Clause because of the risk that identically marked ballots might be counted differently. 2 Of course, to say that Bush v. Gore creates new equal protection law is not to say that it is wrong (except, of course, for Justice Scalia, who is on record as rejecting novel constitutional interpretations that forbid longstanding practices). 29 The Supreme Court often is called upon to resolve novel constitutional controversies, and inevitably on such occasions it creates new law. The majority's equal protection rationale is objectionable not because it represents new law, but rather because it represents bad law-law that the conservative Justices almost certainly would have rejected in any other setting.
For starters, on the majority's own standard-that identically-marked ballots in different counties must be treated the same-the Florida presidential election plainly was unconstitutional, since identically-marked military absentee ballots were counted in some Republican-leaning counties, notwithstanding their failure to comply with state law, but were rejected in other counties." Moreover, if it violates the Equal Protection Clause to conduct a manual recount under a vague standard that might result in identical ballots being counted differently, then certainly it should be unconstitutional to use different ballot designs or different ballotreading technologies, if these yield substantially different likelihoods of a particular vote being counted. 31 Studies have shown that undervotes were 28. See Brief of Respondent at 44-45, Bush v. Gore (noting the prevalence of the "intent of the voter" standard and listing numerous judicial decisions applying it). It is worth pointing out that had the Florida Supreme Court prescribed a more specific formula for ascertaining the "intent of the voter," the conservative Justices probably would have ruled that the state court was changing state law and thus violating Article II. Bush, 531 U.S. at 105 (refusing to decide whether the state supreme court had authority under state statute to prescribe a more specific standard for manually counting votes); see also Gore v. Harris, 773 So. 2d 524, 526 (Fla. 2000 See, e.g., Samuel Issacharoff, Political Judgments, 68 U. CHi. L. REV. 637, 650 (2001) . Justice Souter, who disagreed with most aspects of the majority and concurring opinions, agreed that standardless manual recounts were "wholly arbitrary," and thus unconstitutional. Bush, 531 U.S. at 134 (Souter, J., dissenting). Unlike the majority, Souter did proffer an explanation for why standardless recounts were constitutionally distinguishable from the use of disparate voting mechanisms likely to yield different rates of nonvotes. Souter argued that local variety in the use of voting technology could be justified on the grounds of cost concerns, the desire for experimentation, and so forth. Standardless manual recounts, on the other hand, were simply arbitrary. While Souter purports to find the Florida manual recount unconstitutional on the basis of a minimum rationality standard, this is not the way that standard generally has been applied by the Court. See, e.g., Minnesota v. Clover Leaf Creamery Co., 449 U.S. 456, 466 (1981) (noting that the Equal Protection Clause requires only that a legislature five times more likely in Florida counties using punch-card ballots than in those using more modem, optical-scan ballots. 3 " Similarly, a potentially confusing "butterfly" ballot employed by Palm Beach County led to a much higher-than-normal rate of presidential overvotes, as did ballots in other counties that listed presidential candidates on two separate pages. 33 Moreover, these county-to-county disparities in presidential undervotes and overvotes were correlated with race; heavily Black precincts across Florida were more likely to use antiquated voting equipment, which substantially increased the chances of ballots failing to register a vote in the presidential election. 4 One principal objective of the court-ordered manual recount in Florida was the amelioration of inequalities that resulted from the use of disparate voting technologies in different counties. Yet, the Bush majority does not rationally could have concluded that a particular law serves a legitimate state purpose, not that it in fact does so); Williamson v. Lee Optical, 348 U.S. 483, 487-89 (1955) (noting that minimum rationality review is satisfied so long as the legislature reasonably might have concluded that a certain problem was worth addressing and that its chosen solution might be effective). Furthermore, it is not difficult to conjure possible explanations for a court (or legislature) declining to specify standards more specific than "the intent of the voter" to guide a manual recount. First, the same value in experimentation that Souter identifies with regard to voting machines seems to apply in the context of vote tabulation standards. The best way to decide upon the optimal standard might be for different counties to experiment with different standards and then compare notes. Second, "local variety" also might justify leaving it to county canvassing boards to use their discretion in defining more precise standards. It is easy to imagine the desirability of applying a different standard in evaluating ballot markings in precincts with lots of elderly voters, who might experience greater difficulty punching out chads. This sort of imagined justification is all that minimum rationality review generally requires. See, e.g., McGowan v. Maryland, 366 U.S. 420, 426 (1961) ("A statutory discrimination will not be set aside if any state of facts reasonably may be conceived to justify it."). Finally, the Florida court's refusal to prescribe a more specific standard is compellingly justified by its desire not to transgress on the state legislature's prerogatives with regard to the selection of presidential electors. For the state courts to prescribe a standard more specific than the legislature's "intent of the voter" would have invited Supreme Court reversal on Article H1 grounds. Under these circumstances, it was not "wholly arbitrary" for the Florida Supreme Court to refrain from prescribing more specific standards.
32. Ford Fessenden, Contesting the Vote: The Voting Machines, N.Y. TMuas, Dec. 1, 2000, at A29; see also Bush, 531 U.S. at 147 (Breyer, J., dissenting) (noting that voters in counties with different voting machines arrived at the polls "with an unequal chance that their votes will be counted"); id. at 126 n.4 (Stevens, J., dissenting) (noting that the percentage of "nonvotes," meaning undervotes and overvotes combined, in Florida counties using punch card ballots was 3.92%, while the same rate in counties using optical scan technology was only 1.43% Posr, Jan. 5, 2001 , at Al0; see also Keating, supra note 33, at Al (noting that Republican-leaning counties were more likely to use modem vote-counting technology that reduced the likelihood of overvotes by alerting voters of the problem before they left the voting booth).
35. Bush, 531 U.S. at 147 (Breyer, J., dissenting); see also Rosen, supra note 33, at 17 ("By preventing states from correcting the counting errors that result from different voting technologies, the conservatives have precipitated a violation of equal treatment far larger than the one they claim to deign to explain why these other ostensible equal protection problems do not invalidate the entire Florida presidential election vote (or, for that matter, the entire nationwide presidential election, given that other states exhibit the same lack of uniformity in the way they conduct presidential elections). 36 All the majority says with regard to these seemingly analogous equal protection difficulties is that its holding is limited to "the special instance of a statewide recount under the authority of a single state judicial officer," 37 and that " [t] he question before the Court is not whether local entities, in the exercise of their expertise, may develop different systems for implementing elections." 3 Why was that question not before the Court? Because, " [o] ur consideration is limited to the present circumstances, for the problem of equal protection in election processes generally presents many complexities." ' 39 So much for the requirement that courts engage in "reasoned elaboration." 4 No interpretation of the Equal Protection Clause that invalidates the manner in which all states currently conduct elections can be a sensible one; the majority's rationale in Bush does just that.
The Court's equal protection rationale was so novel and far-fetched that Bush's lawyers came exceedingly close to not even bothering to raise it. 4 When they did, moreover, it was treated very much as an afterthought, receiving less than two sentences of attention at the very end of a forty-five page brief in the Florida Supreme Court. 42 I do not mean to suggest that a lawyer's failure to raise a particular legal argument, or her decision to invoke it almost as an afterthought, proves that the argument is a bad one. Lawyers, like everyone else, sometimes make mistakes and avoid."); Akhil Reed Amar, Should We Trust Judges?, L.A. TIMES, Dec. 17, 2000, at M1 ("In fixating on the small glitches of the recount rather than on the large and systemic glitches of the machines, the justices turned a blind eye to the real inequality staring them in the face .... ").
36. See, e.g., Savage & Weinstein, supra note 23, at Al (quoting law professor David Cole to the effect that the majority's equal protection rationale means that "every state electoral system in the country is in violation," and reporting law professor Pamela Karlan making a similar point); Amar, supra note 35, at M1 (noting that throughout the country different counties used different ballots and different counting standards miscalculations. Still, there is a sense in which the ex ante calculation of lawyers as to what qualifies as a good legal argument is more revealing than the Court's post hoc determination. The Supreme Court enjoys such immense prestige that the conclusion by a majority of Justices that "x" is a good legal argument almost conclusively proves it to be so. 43 Yet, unless we are to stipulate that the Court is not only "final" but also "infallible," 4 it must be that the Justices occasionally vindicate bad legal arguments. Because of this tendency of Supreme Court decisions retrospectively to validate the arguments upon which they are based, the ex ante judgments of lawyers-at least highly proficient ones, possessed of adequate incentives to raise all credible arguments-may be more reliable indicia of what counted as a good legal argument at a particular point in time than are the Court's post hoc determinations. In this same sense, the nearly-universal conclusion of legal academics and political pundits, before the Supreme Court granted review on the second go-round in Bush, that no serious federal question existed indicates how farfetched the ultimately victorious equal protection argument was. 5 See, e.g., Davis v. Bandemer, 478 U.S. 109, 143, 145, 158, 161 (1986) (O'Connor, J., with Burger, C.J., and Rehnquist, J., dissenting) (warning against "the federal judiciary" becoming involved in "the most heated partisan issues," denying that the Equal Protection Clause provides "judicially manageable standards" for adjudicating political gerrymandering claims, and denying that "mainstream political parties" require federal judicial protection).
Even after the majority identified an equal protection problem with the "standardless" recount, however, the ordinary remedy would have been to remand the case to the Florida Supreme Court, to afford it an opportunity to cure the problem. Instead, the per curiam opinion concluded that such a remedy would be pointless, since the December 12 "deadline" for resolving Florida's election contest was immediately at hand. 47 The Court manufactured this deadline out of thin air. The federal statute identifying December 12 as a relevant date in the presidential election process plainly is a "safe harbor" provision, to be utilized or ignored by the states at their discretion; it operates as an instruction to Congress, when counting the states' electoral votes, not as a command to the states, to be enforced by the federal courts. 4 8 Nothing in federal law requires that a state's presidential electors be appointed until the date set for the electors to meet and cast their votes, which was December 18, on the 2000 election calendar. The majority opinion does not dispute this point. Rather, it reads the Florida Supreme Court decision under review as declaring the state legislature's intention to take advantage of this federal safe harbor provision. Thus, to remand Bush to the state court would have been pointless, according to the majority, since under the Florida Supreme Court's own interpretation of state law any manual recount had to be completed by the December 12 deadline. 4 9 One can only marvel at the disingenuousness of this conclusion. First, there is enormous irony in the Bush majority's eagerness to defer entirely to the Florida court's supposed conclusion regarding the significance of the December 12 safe harbor deadline under state election law. Three members of that majority could identify no other aspect of the state court's interpretation of state election law that warranted similar deference. The majority's posture on this issue is especially remarkable given the concurring Justices' statement that, in light of Article II concerns, "the text of the election law itself, and not just its interpretation by the courts of the States, takes on independent significance." 5 The text of Florida election law does not say a word about the federal safe harbor provision.
Second, to the extent that the Florida Supreme Court did emphasize in its opinion the significance of the December 12 deadline, 5 [Vol. 89:1721
Florida court, upon threat of reversal, to acknowledge the importance of the safe harbor provision. 3 Thus, the Supreme Court first forced the Florida jurists to acknowledge the significance of the December 12 deadline, and then insisted that its own hands were tied with regard to permitting the manual recount to continue, given the Florida court's interpretation of the significance of the December 12 deadline. This is a nifty trick. Third and most importantly, nothing in the Florida Supreme Court opinion, and no sensible reading of state law, treated the December 12 safe harbor deadline as dispositive, regardless of any competing considerations. 54 It is one thing to say that the Florida legislature would have wished, all things being equal, to take advantage of the federal safe harbor provision. It is another thing entirely to say that the legislature would have wanted the availability of the safe harbor provision to trump any and all competing considerations, such as ensuring that every vote be counted. 5 The outcome of the 2000 presidential election quite possibly turned on this aspect of the Bush decision, a rationale that is, to put it bluntly, a complete fabrication.
A separate concurring opinion joined by the Court's three most conservative members, Chief Justice Rehnquist, Justice Scalia, and Justice Thomas-an opinion that commentators plausibly have suggested was originally designed as the majority opinion 56 -emphasizes a different rationale for reversing the Florida Supreme Court and terminating the manual recount. 57 According to these Justices, Article II of the Constitution, which provides that state legislatures shall determine the manner of selecting presidential electors, forbids any state court interpretation of state election law that departs from the legislative design. Chief Justice Rehnquist identifies several ways in which (he believes) the Florida Supreme Court's decision ordering a statewide manual recount impermissibly distorts state election law. 8 The concurring opinion charts new territory, since this provision in Article II has generated only one prior Supreme Court interpretation, which is not even directly relevant to Bush. 9 To say that the concurring opinion 53. Id. at 78 (noting that "a legislative wish to take advantage of the 'safe harbor' would counsel against any construction of the Election Code that Congress might deem to be a change in the law"). Nothing in the Florida election code expresses such a "wish," and even if it did, it is hard to fathom which statutory interpretations this insight would "counsel against," given that state courts engaging in statutory interpretation presumably always are trying to identify correctly the legislature's intention.
54. See, e.g adopts a novel construction of Article II is, again, not necessarily to suggest that there is anything wrong with that interpretation. The relevant question is whether the interpretation, and its application, is persuasive, not whether it is novel. It is also relevant whether the interpretive principles employed in that construction are reconcilable with the general jurisprudential commitments of the Justices who embraced it. On neither of these scores does the concurring opinion pass muster.
The persuasiveness of the concurring opinion's finding of an Article II violation depends on the answer to two questions. First, should the standard by which federal courts review state court interpretations of state law be more aggressive than usual in the context of resolving presidential election contests? Second, how unreasonable were the Florida Supreme Court's interpretations of state election law in Bush? The stronger the case for aggressive review and the more unreasonable the state court's interpretations, the more persuasive is the concurring opinion's determination that Article II was violated.
As to the standard of review, Chief Justice Rehnquist begins by conceding that, "[i]n most cases, comity and respect for federalism compel us to defer to the decisions of state courts on issues of state law." 60 He goes on to observe, however, that because Article II explicitly empowers the state legislature to select the manner of appointing electors, and because the federal safe harbor provision applies only when the state election law was in place on the day of the election, "the text of the election law itself, and not just its interpretation by the courts of the States, takes on independent significance."'" Rehnquist does not go so far as to suggest that federal courts should engage in de novo interpretation of state election law in the context of a presidential election contest. Indeed, it would be hard to imagine Rehnquist, Scalia, and Thomas, Justices in the vanguard of the 1990s renaissance of constitutional federalism, 62 subscribing to the Article II's injunction that state legislatures choose the manner of selecting presidential electors. The holding has essentially no relevance to Bush v. Gore, though proposition that federal courts owe no deference whatsoever to state court interpretations of state law, regardless of the context. Instead, the concurring opinion argues for reduced deference. This is an odd interpretation of Article II for these conservative Justices to embrace. Justices Scalia and Thomas, and to a lesser extent Chief Justice Rehnquist, ordinarily profess a commitment to an originalist methodology of constitutional interpretation. 63 Yet, they provide no evidence in Bush that the Framers of Article II intended to bolster the role of state legislatures in the selection of presidential electors by constraining state courts adjudicating contests arising out of presidential elections in their ability to resolve ambiguities in the meaning of state election law. Nor does the federal statute implementing Article II (and the Twelfth Amendment), enacted after the 1876 election fiasco, indicate any congressional desire to have presidential election contests adjudicated under rules different from those employed in ordinary state election contests.' Furthermore, the concurring opinion fails to offer any functional justification for affording state legislatures federal judicial protection from their own state judiciaries. Even were Article II sensibly interpreted to offer such protection, the Florida legislature has indicated no desire to take advantage of it. That legislature adopted a unitary election code, generally applying the same election contest rules to state and federal elections. 6 " Indeed, the Florida legislature has shown itself perfectly capable of indicating a preference, when it has one, to avoid judicial resolution of election contests; under Florida's election code, disputes involving the election of state legislators are to be handled exclusively by the respective houses of the state legislature, not the courts. 66 It is plausible to draw the negative inference that the Florida legislature intended contests involving presidential elections to be adjudicated in the state courts according to the same rules that govern state election disputes (excepting those involving state legislators). In other settings, these same Justices have emphasized the importance of freeing states from federal command with regard to the structuring of their own governmental processes. 67 Thus, it seems strange that the concurring opinion would not require a clearer statement from the constitutional text or the Framers' original understanding before inferring a constitutional command to federalize the allocation of state decisionmaking authority in the context of selecting presidential electors.
Offering neither originalist nor functionalist support for their interpretation, the concurring Justices rely entirely on the text of Article II, specifically its reference to state "legislatures" directing the manner of choosing presidential electors. This spare textual reference simply does not bear the weight the concurrence ascribes to it. Article I of the Constitution declares that "[a]ll legislative Powers herein granted shall be vested in a Congress of the United States."
68 Yet nobody has ever suggested that this language precludes judicial interpretation of congressional statutes. Indeed, since 1935 the Court never has held that this constitutional mandate that Congress exercise "[a]ll legislative power" precludes Congress from enacting vague (meaningless) statutes that essentially delegate the lawmaking power to administrative agencies and to courts. 69 Indeed, some members of the conservative Bush plurality are among the biggest proponents of the Chevron doctrine, which requires federal courts to defer to "reasonable" agency interpretations of statutes, notwithstanding the Article I injunction that Congress "legislat [e] ." 7 In Bush, Chief Justice Rehnquist does not explain why broad-ranging judicial and administrative interpretation of federal statutes is permissible in spite of Article I's requirement that "[a]ll legislative powers" be vested in "Congress," but Article II's injunction that state "[legislatures" direct the manner of appointing presidential electors forbids state courts from engaging in ordinary statutory interpretation of state election law. Thus, not only does the plurality offer no originalist or functionalist justification for its Article II argument, but its bare textualist claim is almost laughable. It appears likely that nobody in the first two hundred years of the Republic ever dreamed of this interpretation of Article II. This probably explains why neither the Bush lawyers, nor the 67. Cf Gregory v. Ashcroft, 501 U.S. 452, 460 (1991) state ground of decision depends partly on its not having been invented post hoc to defeat the posited federal right. 78 Thus, the concurring opinion correctly observed that the Supreme Court occasionally has rejected state court interpretations of state law in order to protect federal rights. Yet the rule generated by these cases seems to be one requiring evidence of bad faith by the state courts in their interpretation of state law. All three of the Supreme Court precedents cited by the concurring opinion on this score involved situations where state courts had manifested, beyond a shadow of a doubt, the willingness to defy federal law. 79 A closer look at the two modem cases invoked by the concurring opinion reveals how little support they provide for federal court intervention in Bush v. Gore. 8 0 In NAACP v. Alabama, 8 the Supreme Court ruled that the NAACP had a First Amendment right to refuse to disclose its membership lists to Alabama authorities. Before reaching the merits of the case, though, the Justices first had to decide whether the federal constitutional claim was procedurally barred. The Alabama Supreme Court had refused to consider the First Amendment claim on its merits, because of the Association's failure to follow the correct procedural path for securing state supreme court review of its contempt citation for refusing to disclose its membership lists. Specifically, the state court ruled that the NAACP should have sought a writ of prohibition rather than a writ of mandamus. It is inconceivable that the Justices' view of the case, both on the merits and on the alleged state procedural default, was uninfluenced by their knowledge that the state of Alabama, including its jurists, were engaged in a project of massive resistance toward Brown v. Board of Education, 82 a fundamental part of which involved shutting down the NAACP's operations in the state. 83 Yet even setting aside this extrinsic basis for questioning the good faith of the state 78. See, e.g., NAACP v. Alabama ex rel. Patterson, 357 U.S. 449 (1958) ; see generally Broad River Power Co. v. South Carolina, 281 U.S. 537, 540-41 (1930) ("[l] f there is no evasion of the constitutional issue, and the non-federal ground of decision has fair support, this Court will not inquire whether the rule applied by the state court is right or wrong, or substitute its view of what should be deemed the better rule, for that of the state court.") (citations omitted).
79. Bush, 531 U.S. at 140 (Ginsburg, J., dissenting) (noting that the three cases invoked by the concurring opinion were "embedded in historical contexts hardly comparable to the situation here").
80. The third case, as Justice Ginsburg notes in dissent, involved the Revolutionary era conflict between southern state legislation confiscating Tory lands and federal treaties seeking to curtail confiscation. That conflict led southern state courts to engage in efforts at nullification no more subtle than those undertaken by their counterparts in the civil rights era. 88. Bush, 531 U.S. at 115 (Rehnquist, C.J., concurring). 89. Bush, 531 U.S. at 128 (Stevens, J., dissenting) (noting that what must underlie the concurring Justices' unwillingness to defer to the state court's interpretation of state law "is an unstated lack of confidence in the impartiality and capacity of the state judges who would make the critical decisions if the vote count were to proceed").
90. Id. at 141 (Ginsburg, J., dissenting) (objecting that the Florida Supreme Court ought not be "be bracketed with state high courts of the Jim Crow South").
Columbia. 9 That case is equally weak support for the Article II rationale in Bush, but for a different reason. In Bouie, the question was whether it violated the Due Process Clause to convict sit-in demonstrators under a criminal trespass statute that barred "entry on lands of another after notice prohibiting same ' ' 2 when the protestors had been commanded to depart, but not warned against entering in the first place. The Supreme Court ruled that for the state supreme court to interpret this statute to cover refusals to leave as well as forbidden entries "unforeseeably and retroactively expanded" its meaning. 93 In the process of so ruling, the Court had to reject the state court's implicit determination that the criminal trespass statute always had been construed this way. The Justices were able to cite only extraneous dicta, not actual holdings, in support of their refutation of the state court's interpretation of state law. 94 The Bouie Court's extraordinarily stringent interpretation of the notice requirement imposed by the Due Process Clause, 95 and its unwillingness to defer to a state court's ostensibly sensible construction of a state statute, can be understood only in the context of the times. Between 1960 and 1964, the Supreme Court confronted dozens of cases in which sit-in demonstrators were prosecuted for breach of the peace, trespass, and sundry other offenses. 96 The Justices were disinclined to affirm the criminal convictions of persons with whose racial protest they generally sympathized. Yet, they also were unwilling to vindicate the protesters' principal legal claim that the state action necessary for an equal protection violation was present when the state simply was enforcing background common law property rules.
97 Instead, the Justices identified a wide range of imaginative (specious) grounds for reversing the convictions without reaching the fundamental constitutional question. 9 By the time Bouie arrived on the Court's docket, the 1964 Civil Rights Act, which would moot the state action issue by creating a federal statutory prohibition on race discrimination in places of public 91. 378 U.S. 347 (1964 98. See, e.g., Griffin v. Maryland, 378 U.S. 130 (1964) (reversing a trespass conviction on the ground that an arrest by a park employee who had been deputized as a sheriff constituted state action); Garner v. Louisiana, 368 U.S. 157 (1961) (reversing a disburbing-the-peace conviction on the due process ground of total absence of evidence). accommodation, was finally nearing passage, after the longest filibuster in the history of the United States Senate. 99 In that setting, the Justices understandably were reluctant to affirm, for the very first time, the conviction of a sit-in demonstrator. Thus the Court "invented" a due process objection to Bouie's conviction, rejecting the state court's view that the state criminal trespass statute always had forbidden refusals to depart after notice to leave, and holding that to interpret the provision this way now represented an unforeseeable expansion of the statute, in violation of the Due Process Clause. Nobody who teaches criminal law would recognize this conception of what due process notice requires.' Leading criminal law casebooks treat Bouie as bad law, a case that can be accounted for only by the Justices' political sympathies for the civil rights movement.' 0 Thus, the only legal principle that Boule genuinely stands for is that sometimes the Supreme Court, for political reasons, will decide cases in a lawless fashion. In one sense, then, though not the one the conservative Justices intended, Bouie was the perfect case for them to cite in Bush.
After laying the groundwork for reducing the deference owed to the state court's interpretations of Florida law, the concurring opinion proceeds to enumerate several ways in which that court's interpretations were said to have violated the legislature's design. The concurring Justices raised the following objections to the state supreme court decision in Bush°2: it deprived the secretary of state's certification of the election results of "virtually all legal consequence"; 1 03 it engaged in de novo review of the local canvassing boards' decisions whether to conduct manual recounts after the certification deadline; it eliminated the statutory grant of discretion to the Secretary of State with regard to waiving the certification deadline by ordering the inclusion in the certification of all recounts completed during the contest phase; it unreasonably construed the contest provision requiring that "legal votes" not be rejected to require the counting of "improperly marked ballots"; it refused to defer to the Secretary of State's reasonable interpretations of state election law, as required by statute; and it unreasonably construed the statutory grant to state courts of the power to
HUGH DAVIS GRAHAM, THE CIVIL RIGHTS ERA: ORIGINS AND DEVELOPMENT OF NATIONAL POLICY, 1960-1972, at 151 (1990).
100. See, e.g., John Calvin Jeffries, Jr., Legality, Vagueness, and the Construction of Penal Statutes, 71 VA. L. REv. 189, 211 (1985) (arguing that the "core concept of notice as a requirement of fairness to individuals" focuses on "whether the ordinary and ordinarily law-abiding individual would have received some signal that his or her conduct risked violation of the penal law").
101. See, e.g., PETER Low ET AL., CIMIAL LAW: CASES AND MATERIALS 100, 106 (2d ed. 1986) (speculating that "the Court's application of [fair notice] principles to the Bouie facts was somewhat more rigid than would have been the case if a more ordinary trespass was involved" and noting that "the Supreme Court itself understands the context of Boute as qualifying its message, ... [since] ... Bouie has not become a substantial constraint on the interpretation of ambiguities in subsequently construed federal criminal statutes").
102. Bush, 531 U.S. at 113-23 (Rehnquist, C.J., concurring). 103. Id. at 118.
issue "appropriate relief' in contest actions to include a statewide manual recount that could not possibly be completed in time to realize the state legislature's "wish" to take advantage of the federal safe harbor provision. It is fair to say that the protest and contest provisions of Florida election law are characterized by significant ambiguity, which for the most part never has been clarified by the Florida courts-unsurprisingly, since the contest provisions were substantially overhauled in 1999."°4 On many of the statutory interpretation issues raised in Bush, reasonable people surely might differ. 5 Yet none of the Florida court's interpretations are particularly "peculiar,"' 0 6 and certainly none of them qualifies as "absurd,"' 1 0 7 which is how the concurring opinion characterizes them. Florida election law clearly contemplates a contest to certified election results. The substantive standard that must be established for the contest to proceed is, in relevant part, the "rejection of a number of legal votes sufficient to change or place in doubt the result of the election."' 0 8 Given the closeness of the certified presidential election result in Florida, a margin of 537 votes for Bush, there is no doubt that the number of undervotes (estimated at 60,000) was sufficient to "place in doubt" the election result. The only question was whether undervotes qualify as "legal votes." This was a question of first impression for the Florida Supreme Court. The state jurists determined that ballots that clearly express the intent of a voter, but that were marked in such a way that the voting machines could not read them, qualify as "legal."' 0 9 The concurring opinion calls this conclusion "absurd," yet it is consistent with the way Florida courts historically have defined legal votes," 0 with explicit language in the Florida election code requiring that 104. On the contrast between the new and the old contest provisions, see Gore v. Harris, 772 So. 2d 1243, 1251 n.9 (Fla. 2000).
105. The dissenting opinions of Justices Souter and Breyer ably demonstrate how the Florida court's resolutions of all the relevant statutory ambiguities were at least reasonable. Bush, 531 U.S. at 130-33 (Souter, J., dissenting); id. at 149-52 (Breyer, J., dissenting). Several of the points made in this and the following paragraphs are also made in those dissenting opinions. For a strong statement of the contrary view-that the Florida Supreme Court "butchered" the state election statute, see Richard A. (Fla. 1975 ) (denying, in the context of a challenge to absentee ballots, that there is any "magic in the statutory requirements," and insisting that the "important" question is whether "the will of the people was effected"); State ex rel. Carpenter v. Barber, 198 So. 49, 50-51 (Fla. 1940 ) (concluding that a ballot shall be counted "if the will and intention of the voter can be determined," even if the voter did not follow the instructions for marking the ballot); Wiggins v. State ex rel. Drane, 144 So. 2d 62, 63 (Fla. 1932) (holding that ballots that "clearly indicate the choice of the voter" must be counted, even if "irregular"); Darby v. State ex rel.
Posner, Florida 2000: A Legal and Statistical Analysis of the Election Deadlock and the Ensuing
McCollough, 75 So. 411, 412 (Fla. 1917) (per curiam) ("Where a ballot is so marked as to plainly indicate the voter's choice and intent in placing his marks thereon, it should be counted as marked unless some positive provision of law would be thereby violated.").
the "intent of the voter" be ascertained with regard to damaged and defective ballots,"' and with the interpretation of numerous other state supreme courts.I" Nor is it clear that the Florida Supreme Court owed any particular deference to the Secretary of State's contrary interpretation, given the political nature of her position, the absence of any obvious agency "expertise" that would entitle her interpretation to deference, the fact that her interpretation was post hoe rather than a product of ex ante rulemaking, and the generally uncertain standard of judicial deference to agency legal interpretations called for by Florida administrative law." (7) (specifying procedures for a manual recount, which include counting teams and, if necessary, county canvassing boards seeking "to determine a voter's intent").
112. See, e.g., In re Election of U.S. Representative for Second Congressional Dist., 653 A.2d 79, 90-91 (Conn. 1994) (rejecting the view that legal votes are only those complying strictly with the ballot instructions and instead counting all ballots upon which "the intent of the voter' is apparent "in light of all of the available evidence disclosed by the ballot"); Duffy v. Mortensen, 497 N.W.2d 437, 439 (S.D. 1993) (holding that a punch card ballot with two comers of the chad detached must be counted, since the voter's intent could be discerned, and "the policy of the state is to count each person's vote in an effort to determine the true and actual intent of the voters"); Pullen v. Mulligan, 561 N.E.2d 585, 611 (I11. 1990) (holding that "voters should not be disfranchised where their intent may be ascertained with reasonable certainty, simply because the chad they punched did not completely dislodge from the ballot"); Fischer v. Stout, 741 P.2d 217, 221 (Alaska 1987) (holding that punch-card ballots marked entirely in pen and pencil are legal votes, "because they provided clear evidence of the voters' intent"); Wright v. Gettinger, 428 N.E.2d 1212, 1225 (lId. 1981) (affirming trial court's judgment that ballots with "hanging chads" could be counted, since "the intention of the voter could clearly be discerned"); McCavitt v. Registrar of Voters of Brockton, 434 N.E.2d 620, 624-25 (Mass. 1982) (holding that the court must ascertain the intent of the voters with regard to punch card ballots that have not been punched through sufficiently for the machine to count them); Escalante v. City of Hermosa Beach, 241 Cal. Rptr. 199,201-03 (Cal. App. 1987 The contest provisions of the Florida election code do not disclose what level of deference is owed to the Secretary of State's certification of election results, or to local canvassing boards' decisions not to conduct manual recounts. Since the very purpose of an election contest is to challenge the certification, it makes no sense to have a contest provision while deferring entirely to the certification. The statutory standard for a contest to proceed, "rejection of a number of legal votes sufficient to change or place in doubt the results of the election," does not indicate that any deference at all is owed to the decisions of administrative officials. Perhaps de novo review is not the most sensible way of structuring an election contest scheme, but it is perfectly consistent with the statutory language, which the concurring opinion emphasizes is entitled to special weight in light of Article II concerns." 4 Nor does it contravene any Florida Supreme Court precedent, since that court never before had interpreted the amended contest provisions. A Florida intermediate appellate court, construing the old contest provision, had ruled that the same deference explicitly granted by statute to local canvassing boards with regard to conducting manual recounts during the protest phase should apply during the contest phase," 5 but that ruling is not precedent for the state supreme court. Moreover, to overrule in the contest phase of the proceedings a local canvassing board's discretionary judgment during the protest phase not to conduct a manual recount does not nullify the statutory grant of discretion; rather, it restricts its force to elections that are not so close at the state level as to raise a doubt whether uncounted lawful votes might change the election outcome.16 Thus, the Florida Supreme Court's decision to engage in de novo review of Vice President Gore's request for manual recounts is consistent with the statutory contest language, not inconsistent with any binding Florida precedent, and reconcilable with a statutory grant of discretion to local canvassing boards not to conduct manual recounts at the protest phase of election proceedings. In what alternate universe does such an interpretation of Florida election law qualify as "absurd"?
Having found the statutory contest standard satisfied, the Florida Supreme Court ordered a statewide manual recount, notwithstanding the shortness of time. The court relied on the statutory provision authorizing 114. It is ironic, given the concurring opinion's emphasis on the text of the Florida election code, that it was the Bush camp arguing against a literal, and in favor of a holistic, reading of the statute. See, e.g., Brief for Petitioners at 20, Bush (No. 00-949) (noting that the Florida legislature "enacted a carefully crafted statutory scheme"); id. at 23 (arguing that the Florida Supreme Court's decision "is nothing less than the evisceration of the internal coherence of the legislature's design").
115. Broward County Canvassing Board v. Hogan, 607 So. 2d 508 (Fla. Ct. App. 1992) (per curiam).
116. Gore v. Harris, 772 So. 2d at 1270-71 (Harding, J., dissenting) (noting that the "abuse of discretion" standard applicable at the protest phase does not apply during the contest phase); Bush, 531 U.S. at 151-52 (Breyer, J., dissenting). courts to order "any relief appropriate" ' 1 7 once the threshold requirement for an election contest had been satisfied. The concurring opinion states that this reading of "appropriate relief' cannot be reconciled with the legislature's "wish" to take advantage of the federal safe harbor provision. Yet, as we have seen, the legislature expressed no such wish, and even if it had, reading Florida election law to elevate that wish over all competing considerations would be nonsensical. 18 The Florida Supreme Court ordered the statewide manual recount on December 8. In all likelihood, that recount would have been completed by December 12119 had the Supreme Court not stayed it the morning it began (December 9).120 The recount almost certainly would have been completed by December 18, the date by which Florida electors had to be appointed in order to participate in the electoral college balloting. There is nothing odd about construing "any relief appropriate" to include a statewide manual recount that probably could have been completed in time to avoid jeopardizing Florida's participation in the electoral college vote.
121
Finally, the Gore team not only had the plain meaning of the statute on its side, but also the plain tenor of Florida election law precedent. While the specific statutory interpretation questions raised by the election contest were not resolved by prior precedent, the one clear principle to be derived from Florida election cases is that safeguarding the right to vote and ascertaining the will of the voter trump more technical questions of compliance with legal formality. (2000). 121. The concurring opinion notes that even if the manual recount could have been completed by December 12, "the inevitable legal challenges and ensuing appeals to the Supreme Court of Florida and petitions for certiorari to this Court... could not possibly be completed by that date." Bush, 531 U.S. at 121 (Rehnquist, C.J., concurring). It is not obvious that this is true, especially since the relevant date is December 18, not December 12. But even if it were true, it is not obvious why a completed manual recount with uncompleted judicial challenges ought not to be preferred to a machine count that clearly missed thousands of ballots on which the voters' intention could be discerned.
122. See, e.g., Krivanek v. Take Back Tampa Political Comm., 625 So. 2d 840, 844 (Fla. 1993) ("election laws should generally be liberally construed in favor of an elector"); State ex rel. Chappell v. Martinez, 536 So. 2d 1007, 1008 (Fla. 1988) (noting that "the object of holding an election" is "the electorate's effecting its will through its balloting, not the hyper-technical compliance with statutes"); Boardman v. Esteva, 323 So. 2d 259, 263, 269 (Fla. 1975) (noting that "the right of a citizen to vote" is more important than "unyielding adherence to statutory scripture" and "that the primary consideration in an election contest is whether the will of the people has been effected"); State ex rel. Carpenter v. Barber, 198 So. 49, 51 (Fla. 1940 ) ("It is the intention of the law to obtain an honest expression of the will or desire of the voter.").
presidential undervotes must be examined to ascertain, wherever possible, the actual intent of the voters was entirely unexceptionable. The barrage of criticism leveled by Republican politicos against manual recounts, 2 1 which was slyly endorsed by the concurring opinion,1 2 4 was in fact a lawless refusal to abide by either explicit statutory language authorizing such recounts' 25 or abundant Florida judicial precedent endorsing the principle that ascertaining the actual intent of voters is the paramount objective of courts adjudicating election controversies.
6
Reasonable people certainly can disagree where to draw the line between a merely mistaken interpretation and a manifestly unreasonable one. Moreover, degrees of unreasonableness are notoriously difficult to quantify or otherwise measure objectively. Perhaps, in light of these considerations, it was inevitable that Republican Justices, like so many Republican politicians and voters, would conclude that the Florida Supreme Court was "stealing" the election from George W. Bush, 2 7 and thus that its statutory 124. Bush, 531 U.S. at 121 (Rehnquist, C.J., concurring) (noting that the manual recount of undervotes was "a search for elusive-perhaps delusive-certainty").
125 Dec. 25, 2000, at 9 (criticizing the Florida Supreme Court decision as "ridiculous" and "ghastly"); Nelson Lund, An Act of Courage, WK.Y. STANDARD, Dec. 25, 2000, at 19 (accusing the Florida Supreme Court of "violat[ing] the Constitution" and blaming it for forcing the Supreme Court to intervene); Robert F. Nagel, From U.S. v. Nixon to Bush v. Gore, WKLy. STANDARD, Dec. 25, 2000, at 20 (calling the Florida Supreme Court decision "stunning" and a product of "intellectual anarchy"); Michael S. Greve, The Real Division in the Court, WKaY. STANDARD, Dec. 25, 2000, at 28 (noting some doubt as to whether "repeated judicial attempts to stack the deck in a presidential election do not compare to the moral scandal of Jim Crow"); Krauthammer, supra note 23, at A41 (blaming a "rogue state supreme court," which in "an astonishing burst of willfulness," created a "constitutional crisis" because of its "mission" to defeat George W. interpretations were entitled to no more deference than those of the Jim Crow state courts that had manifested a willingness to lie and cheat in order to nullify Brown and obstruct the civil rights movement. It is impossible to disprove conclusively these Republican accusations, especially since the genuine indeterminacy of Florida election law probably made it inevitable that the partisan preferences of the Florida court's Democratic justices would influence their statutory interpretations in favor of Al Gore."' Yet, permitting partisan considerations to influence the resolution of genuine legal ambiguity is not equivalent to "stealing" an election. It is almost impossible to imagine Rehnquist, Scalia, and Thomas concluding that these particular state court interpretations of state law were "absurd" in any context other than the one in which George W. Bush's election to the presidency hung in the balance.' 29 Indeed, in other settings, these three Justices have insisted that federal courts should defer even to state court interpretations of federal law unless "patently unreasonable."' 30 It takes little imagination to picture the impassioned-indeed, characteristically vitriolic-assault on judicial activism and federal overreaching that Justice Scalia might have penned had the candidates been reversed and it was Al Gore asking the United States Supreme Court to resolve a presidential election contest by repudiating a state court's interpretation of state law.' 3 '
II LONG TERM CONSEQUENCES
I already have expressed doubt about whether the Supreme Court's institutional stature and legitimacy depend much, in the long term, on the quality of the legal reasoning in its opinions. 32 Rather, the judgment of history seems to depend more on whether the Court generally reaches the contending parties invoke the process of the courts, however, it becomes our unsought responsibility to resolve the federal and constitutional issues the judicial system has been forced to confront.").
128. On the other hand, in defense of the state supreme court, Florida precedents really do emphasize the importance of effectuating the will of the voters in election contests. See sources cited supra note 122.
129. Bush, 531 U.S. at 142-43 (Ginsburg, J., dissenting) ("Were the other Members of this Court as mindful as they generally are of our system of dual sovereignty, they would affirm the judgment of the Florida Supreme Court."). REv. 801, 813 (1981) ("There is no reason to assume that state court judges cannot and will not provide a 'hospitable forum' in litigating federal constitutional questions.").
131.
Cf. Planned Parenthood v. Casey, 505 U.S. 833, 995-1002 (1992) (Scalia, J., dissenting) (analogizing Casey to Dred Scott, lambasting the notion that the Court can settle great national controversies through constitutional adjudication, and lauding the idea of local rather than national solutions).
132. See supra text accompanying notes 7-10.
"right" results, by which I mean simply that its decisions prove consonant with long-term popular opinion. Of course, measuring the Court's relative institutional stature at any particular point in time is difficult. Identifying with any degree of precision the factors that contribute to or detract from that stature is virtually impossible. Necessarily, then, much of what follows is impressionistic. A quick canvass of American constitutional history identifies several factors that may influence the way in which particular Supreme Court decisions influence the public's estimation of the Court. First, I shall try to identify the relevant variables. Then, I will illustrate their application with concrete examples from American constitutional history. Finally, I shall consider how these variables apply in the context of Bush v. Gore. My goal is to shed light on how that ruling is likely to impact the Court's long-term standing.
My basic premise, to repeat, is that the Court's institutional standing ultimately depends on producing decisions that garner the long-term approval of the American public. The principal variable influencing the Court's reputation is how popular or unpopular its decisions are. Second, in addition to the amount of support and opposition to particular decisions, the intensity of that sentiment-how strongly supporters and opponents feel about the underlying issue-influences the Court's standing. Third, and relatedly, intensity of opposition is a function not only of how strongly people feel about an issue, but also how convinced they are that the Court decision resolving that issue will be implemented, rather than evaded or even nullified. Court rulings that are adverse to a constituency's treasured interests, but that are unlikely to prove efficacious, probably will not generate tremendous resistance. Fourth, the relative power of the constituencies that support and oppose the Court's rulings may be relevant to its long-term legitimacy. Decisions that alienate relatively powerful interest groups are more likely to affect adversely the Court's stature. Fifth, some constitutional issues linger, while others fade away. Controversial decisions on topics that quickly become obsolete are unlikely to do the Court much long-term harm. Sixth, public opinion changes, often quite dramatically, on some constitutional issues but not others. Court decisions that initially prove controversial may be regarded later as great moral victories. Conversely, some rulings that initially were approved subsequently are deemed moral disasters. Seventh, Justices sometimes, but not always, enjoy subsequent opportunities to adjust their original decision, thus modulating results that initially proved controversial. Eighth, contentious constitutional decisions sometimes come in packages. A ruling that might not have significantly impaired the Court's standing had it been an isolated event, may weaken an institution already under siege because of contemporaneous decisions.
It may be helpful to flesh out these variables with some concrete illustrations from American constitutional history. It stands to reason that unpopular decisions will threaten the Court's long-term standing, especially given the tenuous legitimacy of ostensibly countermajoritarian judicial review in a democratic system. 3 Historically, the Justices, perhaps comprehending this risk, generally have used the Constitution to suppress outlier state practices. Such decisions are, almost by definition, likely to generate support among national majorities. One may be surprised to discover how many of the Court's notable constitutional rulings fit this suppression-of-outliers description. By no means an exhaustive list includes Troxel v. Granville' 34 (White primary) .'" On all these occasions, judicial invalidation of state legislation was relatively uncontroversial because national majorities agreed with the results of the Court's constitutional interpretations. Small wonder that an institution that is able generally to mirror national opinion, while simultaneously perpetuating the noble myth that it heroically defends minority rights from majoritarian oppression, remains so popular with the American public.
45
Of course, some of the Court's most famous constitutional rulings do not fit this paradigm. On these other, more exceptional occasions, roughly half the country agrees with the Court's decision, while the other half disagrees. I believe this is a generally accurate description of Prigg v. While such decisions are certain to prove more controversial than the suppression-of-outliers variety, at least the Justices can count on the support of roughly 50% of the nation.
On only a relative handful of occasions has the Court interpreted the Constitution in ways opposed by a clear majority of the nation. This rather small category includes decisions invalidating school prayer 1 52 and criminal bans on flag burning,' 53 as well as safeguarding the rights of criminal defendants, such as Miranda v. Arizona.' 54 Even on these exceptional occasions, though, it would be a mistake to suppose that overwhelming popular majorities opposed the Court. The Justices invalidated school prayer and Bible reading only after the relative demise of the nation's unofficial Protestant establishment.' 55 Likewise, the Warren Court's criminal procedure revolution was rendered possible only by shifting public attitudes toward race, poverty, and totalitarian law enforcement practices.' 56 Thus, while national majorities have opposed the Court decisions in this category, a solid 30% to 40% of the American public has sided with the Justices.
157
The number of times that an overwhelming majority of Americans has opposed the Court's constitutional interpretations probably can be counted on one hand. Chisholm v. Georgia, ' 5 Barry Friedman, Dialogue and Judicial Review, 91 MICH. L. REv. 577, 606 n.142, 607 n.148 (1993) . On Miranda, see Public Opinion Online, accession # 0101597 (on file with author) (reporting a December 1966 opinion poll which found that 56% of those interviewed thought that Miranda imposed restrictions on police interrogation that were too tough, while only 32% agreed with the restrictions); id., accession # 025403 (on file with author) (reporting a November 1966 Harris poll finding that 35% of Americans agreed with Miranda and 65% disagreed).
158 161. See Jay to Adams, Jan. 2, 1801, in 4 THE CORRESPONDFNCE AND PUBLIC PAPERS OF JOHN JAY 284, 285 (Henry P. Johnston ed., 1893) (noting that Jay had "left the bench perfectly convinced" that a judicial system "so defective" could never "obtain the energy, weight, and dignity which are essential to its affording due support to the national government, nor acquire the public confidence and respect which, as the last resort of the justice of the nation, it should possess").
162. 173 Similarly, one reason that the Court's school prayer decisions have not significantly impaired its stature, notwithstanding opposition from sixty to seventy percent of the American public, may be that critics are not intensely committed to the sort of watereddown, nondenominational prayer that was at issue in Engel v. Vitale and that likely would be reinstated were that decision ever to be overturned. 1 74 Intensity of opposition is partly a product of how efficacious the Court's rulings are deemed likely to be. When the Supreme Court invalidated residential segregation ordinances in Buchanan v. Warley' 75 in 1917, the White South received the news calmly, secure in the knowledge that residential segregation could be maintained without formal legal sanction. ' Similarly, when the Court in Norris v. Alabama.. in 1935 overturned the second round of convictions of the Scottsboro Boys on the ground that Blacks had been systematically excluded from the juries that indicted and convicted them, southern White reaction was muted, not because opposition to Black jury service had significantly eroded, but rather because of confidence that the ruling easily could be circumvented.' 78 Likewise, one reason that the Warren Court's criminal procedure revolution has not significantly impaired the Court's standing may be that legislatures have successfully blunted its impact by refusing to adequately fund counsel for indigent defendants, thus disabling defendants from taking full advantage of the panoply of constitutional rights identified by the Court. Conversely, one reason Brown aroused a firestorm of resistance among White southerners is that, by 1954, they doubted their ability to control the decision's impact, given the increased assertiveness of southern Blacks inspired by World War II, the diminished availability of violence as a method of ensuring racial subordination, and the heightened attentiveness of the federal executive to civil rights issues. 8 ' Similarly, opposition to Roe v. Wade has been intense partly because the decision has proven
173.
See ROBERT Jusm GOLDSTEIN, FLAG BURNING AND FREE SPEECH 226 (2000) difficult to nullify, given the market incentives it created for abortion suppliers. 181 Another factor influencing whether controversial constitutional decisions adversely affect the Court's standing is the relative power wielded by supporters and critics. Not all constituencies affected by Court decisions exercise the same clout. For example, Court rulings from the late nineteenth and early twentieth centuries invalidating the progressive income tax and striking down minimum wage, maximum hour, and protective union legislation were intensely controversial. 8 2 Yet opponents of these decisions, on average, lacked the economic and political resources of supporters. Similarly, more recent controversial decisions such as Roe v. Wade and Engel v. Vitale generally have won the endorsement of the nation's cultural elite, which tends to be both better educated and more socioeconomically advantaged than the average American.' 83 While nearly half the country has criticized the abortion decision and more than half has opposed the school prayer ruling, the Court's defenders exercise relatively greater economic, political, and cultural clout, thus reducing the likelihood that these rulings will diminish the Court's stature. Even more dramatically, opponents of Plessy v. Ferguson," 84 the Court's first decision rejecting an equality-based challenge to racial segregation, exercised almost no power at all. Whites overwhelmingly endorsed Plessy, and African Americans at the turn of the last century were politically disfranchised and economically marginal. 1 85 Conversely, an important component of the opposition to Reynolds v. Sims, ' 86 the reapportionment decision, consisted of politicians, who wield enormous political power (overrepresented rural dwellers also opposed Reynolds, though such groups were, in most cases, a minority of a minority of the population). These politically influential critics of Reynolds nearly were able to secure a constitutional amendment overturning the decision.
1 8 7 Yet, once that effort had failed, Reynolds quickly generated its own powerful constituency of supporters: politicians elected under the
181.
See GERALD N. ROSENBERG 1890-1937 (1994 one-person-one-vote regime of Reynolds had a vested interest in defending that decision."' 8 Some constitutional issues fade away and others linger. The Court's prestige is not jeopardized by controversial or even unpopular rulings on issues that quickly lose their salience. For example, the public controversy over Dred Scott, which was intense in the late 1850s,189 dissipated rapidly once the Civil War and postwar constitutional amendments had abolished slavery and guaranteed Black citizenship, thus rendering Dred Scott obsolete. The Court's rulings invalidating New Deal legislation in 1935 and 1936190 suffered a similar fate. The immediate effect of these decisions was to produce a confrontation with the president that threatened the Court's standing; Roosevelt's Court-packing plan had the potential to destroy the Court as we know it. 9 ' Yet once the Justices shifted constitutional gears, 19 2 economic legislation quickly became immune from constitutional challenge. 93 The issue that had provoked the Court-packing episode was obsolete within just a couple of years. 1 94 Likewise, the decision in Korematsu v. United States, 1 9 5 sustaining the wartime internment of Japanese Americans, already was generating considerable criticism by the end of the war, 196 and soon would come to be regarded as a quintessential failure of judicial nerve. 1 97 Yet, since the underlying issue simply was not relevant to peacetime America, the decision did little lasting damage to the Court's reputation. Other issues that generate Court decisions refuse to go away.
Abortion and school prayer have remained at the center of public controversy for well over a quarter of a century since the Court first put them on its constitutional agenda. 198 Roe v. Wade, on the other hand, is nearly as controversial today as it was in 1973.00 Thus, the Court's reputation may depend, to a significant degree, on the Justices' skill at predicting the future. Brown is the greatest judicial prognostication of all time. The Justices rightly understood that a fundamental shift in race relations was in the offing. 20 ' By acting as part of the vanguard of the civil rights movement, the Justices garnered substantial-indeed, somewhat exaggerated-credit for the transformation in race relations that ensued. 0 " Yet, public opinion does not always shift with the Court; it can move in the opposite direction as well. Thus, a Court decision that is initially popular or that generates a mixed response can later become so universally criticized as to subject the Court to popular vilification. Dred Scott and Plessy surely illustrate this phenomenon, and Korematsu may as well.
Fortunately for the Court, dramatic shifts in public opinion that render the Court a target of public vituperation frequently occur on issues that the passage of time has rendered largely obsolete. On such occasions, even nearly universal public condemnation of its rulings seems to take little toll on the Court's standing. Within a decade or two of the decisions, few Americans were prepared to defend Dred Scott or, to a lesser extent, Korematsu. 2 " Yet, since the issues adjudicated in these cases had been rendered largely obsolete, the rulings became curiosities rather than irritants. If this observation is correct, there may be a one-way ratchet of sorts at work with regard to controversial Court decisions on issues where a dramatic shift in public opinion subsequently occurs. Apparently, the Justices receive enormous credit for correctly predicting the future, but not much blame for incorrectly predicting it, at least when the underlying issue quickly loses its salience. Concretely, the Court's heroic decision in Brown seems, in the public mind, vastly to outweigh ignoble judicial deeds such as Dred Scott, Plessy, Korematsu, and the like." 5 On other issues, public opinion changes, while the salience of the issue remains high. In this category of cases, significantly, the Justices generally enjoy second chances to get their decisions right-that is, they have opportunities to reconsider their initial ruling and, if necessary, to revise or retract it, in light of hostile public opinion. Furman v. Georgia may be the best exemplar of this phenomenon. In 1972, Supreme Court Justices read the tea leaves of public opinion as indicating that capital punishment in the United States was on the road to extinction. 2 6 Opinion polls in the mid1960s revealed, for the first and thus far only time in American history, national pluralities opposed to capital punishment.
2°7 A majority of the Justices decided to give the death penalty a nudge toward constitutional oblivion. 0 ' Yet, public opinion on the death penalty shifted dramatically in the mid-1970s, perhaps partly in reaction to the Court's ruling. 20 9 Within four years of Furman, thirty-five state legislatures had manifested their desire to retain the death penalty, by revising their statutes to take account of the objections raised in Furman. 21 The Justices, plainly influenced by this resounding popular endorsement of the death penalty, " ' switched gears in 1976, sustaining the constitutionality of the death penalty, provided it is administered in a suitably constrained manner. 2 2 We know from subsequent experience in California that determined judicial resistance to implementation of the death penalty in the face of overwhelming popular approval can injure a court's stature. 213 The United States Supreme Court avoided incurring the public's wrath because it took advantage of postFurman opportunities to align its death penalty jurisprudence with national opinion.
The so-called "switch in time" of 1937 likewise illustrates how the iterative quality of constitutional interpretation affords the Court opportunities to conserve its institutional prestige by adjusting, or even retracting, initially controversial decisions. President Roosevelt threatened to destroy the Court in response to its 1936 decisions invalidating the Bituminous Coal Conservation Act, the Agricultural Adjustment Act, and the New York minimum wage law. 21 23 The Court simply offended too many powerful constituencies at once, and was forced to backtrack in the late 1950s, rejecting the broadest implications of its Red Monday decisions in 1959,24 and generally absenting itself from the school desegregation controversy until after the civil rights movement had caught the country up with the Court. 2 5 Likewise, the New Deal Court got itself into trouble by invalidating numerous federal statutes in just eighteen months. 26 Finally, a series of Marshall Court decisions between 1816 and 1824227 made the Court so unpopular in so many states that a genuine risk of congressional retaliation arose, either in the form of a statute curtailing the Court's appellate jurisdiction, or a constitutional amendment fundamentally altering the judicial review power. 22 8 Most scholars believe that the Marshall Court engaged in a strategic retreat during its final decade, in order to blunt these retaliatory efforts. 229 These seem to me the most important factors influencing how particular decisions impact the Court's long-term standing. Evaluating the likely significance of Bush v. Gore according to these variables is straightforward, though necessarily no less impressionistic than identifying the relevant factors in the first place.
Half the country, the half that voted for Al Gore, thinks the result in Bush v. Gore was wrong; many think it was egregiously so. 230 Some Republicans acknowledge (especially in private) that the Court's decision was bad law, but generally they are not unhappy with the result. 231 Thus, if I am right that the Court's long-term legitimacy depends more on whether people approve its results than on the quality of its legal reasoning, roughly half the country will approve and roughly half will condemn Bush. 232 Yet, while nearly all Democrats criticize Bush, it is not clear how intense their opposition is. Surely most Americans are more energized by presidential elections than by flag burning. On the other hand, relatively few Gore supporters seem to have manifested an intensity of commitment for their candidate approaching that displayed by right-to-lifers in opposition to Roe v. Wade. Indeed, a principal reason that Gore found himself in the Florida predicament that he did (recall that all the political scientists' models predicted a relatively comfortable victory for him) 233 was the relative lack of enthusiasm evinced by many Democrats for their party's candidate. 234 Thus one might surmise that many Democrats' opposition to Bush v. Gore will be lukewarm at best. My hunch, however, is that this supposition is mistaken. The commitment of many Democrats to contesting the Florida election results was less a product of their enthusiasm for their candidate than a reaction against what they regarded as the egregious misbehavior of Republicans during the election controversy. 2 35 Once the Supreme Court defied the pundits' predictions by involving itself in the election controversy, 23 6 Democratic resentment toward Republican politicians and Bush campaign operatives easily was transferred to a conservative Supreme Court majority, seemingly bent on doing the GOP's bidding. My guess is that even lukewarm Gore supporters were outraged by the result in Bush v. Gore. Moreover, Bush proved to be one of the most efficacious decisions in the Court's history. The conservative majority ruled that the Florida manual recount must stop; Al Gore conceded the election within twentyfour hours. 37 This efficacious a ruling, on this divisive an issue, is certain to generate tremendous resentment toward the Court.
As to the relative power of the constituencies impacted by the Court's decision, both Democrats and Republicans have plenty of political and economic clout in American society. Thus, Bush v. Gore is not a case where the Court's critics are relatively disadvantaged in the public relations battle that follows the ruling. On the other hand, it is hard to think of a constitutional issue that is more destined to become obsolete. George W. Bush will be president, possibly as a result of the Supreme Court's ruling, for four years. If he serves eight years, an intervening independent cause, a second electoral victory, will greatly reduce the Court's responsibility for the second term. There is unlikely to be another presidential election like Top Democrats Rally Behind Gore, WASH. POST, Nov. 28, 2000, at A1O (noting that "several Democratic lawmakers said they are so angry at what they consider inflammatory GOP rhetoric that they are increasingly committed to Gore's cause"); see also Thomas E. this past one during the lifetime of anyone now living. Moreover, the Supreme Court's ruling in Bush, by design, will have implications for no other constitutional issue; the Justices in the majority made clear their intention to treat the decision as "good for this day and train only." 238 Memories of what most Democrats will regard as the (at least attempted) judicial theft of a presidential election will survive, but they will be just that-memories. Bush's presence in the White House for four years will constitute a short-term reminder of the Court's decision. But this is not like the abortion issue, which just will not go away, and thus serves as a constant reminder to right-to-lifers of Supreme Court decisions like Roe and Casey.
On the other hand, unlike with racial segregation, where public opinion transformed over time, popular attitudes toward Bush v. Gore probably never will change very much. Democrats are likely always to believe that the Supreme Court intervened in the 2000 presidential election because the conservative Justices preferred George W. Bush for president. 2 Perhaps some attitudes will change if Bush proves to be a particularly good or bad President, 2 4 0 but probably not too many. Moreover, unlike with the death penalty, the Supreme Court almost certainly will enjoy no future opportunities to revisit the issue in Bush, as it did in Furman, and thus to fix its "mistake." Once elected president, Bush cannot be "unelected."
Finally, from the "basket of issues" perspective, the Rehnquist Court might survive Bush v. Gore reasonably unscathed, because the remainder of the Court's constitutional jurisprudence has been such a political grab bag of results. Bush might have enraged Democrats even more had the conservative majority that ensured Bush's election been consistently writing conservative values into the Constitution. But it has not. While the Rehnquist Court arguably has been the most activist in history, 24 ' its activism does not manifest a consistent political valence. In recent years, liberals generally have won on issues involving abortion, school prayer, gender discrimination, and freedom of speech. 24 2 Conservatives, on the other hand, have triumphed on issues such as affirmative action, minority voting districts, public aid to parochial schools, federalism, the death penalty, and (usually) criminal procedure. 43 Indeed, in the term that immediately preceded Bush, the Court issued a series of important constitutional rulings that were noteworthy mainly for the political evenhandedness of the results. 2 " Liberals won on abortion rights, access to abortion clinics, school prayer, and the continued vitality of Miranda. 2 45 Conservatives won on several important federalism issues, public aid to parochial schools, and the First Amendment rights of organizations that discriminate against gays. 246 Perhaps Democratic ire over Bush v. Gore is somewhat ameliorated by the Rehnquist Court's continuing propensity to distribute a substantial share of constitutional victories to liberals. Imagine how differently conservatives might have reacted to a counterfactual Warren Court ruling in 1968 handing the presidential election to Hubert Humphrey.
CONCLUSION
Where does consideration of these various factors leave us in evaluating the likely impact of Bush v. Gore on the Court's long-term legitimacy? Roughly half the nation probably will believe for the indefinite future that the Supreme Court stole (or at least attempted to steal) a presidential election from their candidate. Yet, after a brief four years has passed, Bush v. Gore will become an unhappy memory rather than a constant irritant. Thus, Bush seems unlikely to harm the Court's standing very much, especially if the Justices' constitutional jurisprudence continues to manifest the uneven political valence that it has in recent years.
The one confident prediction that can be made is that the Senate confirmation hearings of future Supreme Court nominees are likely to resemble a war zone.
2 47 This already has been true much of the time since the late 1960s; consider the fierce battles over the nominations of Justice Abe Fortas (for promotion to Chief Justice), Judges Clement Haynesworth and Harold Carswell, Judge Robert Bork, and Justice Clarence Thomas. 248 And why should we not expect it to be so, as the Supreme Court increasingly has asserted jurisdiction over the issues that comprise today's culture wars? Now that the Justices not only make national policy on abortion, school prayer, and affirmative action, but also pick presidents, the stakes of a Supreme Court appointment, especially on this narrowly-divided Court, will be ratcheted that much higher. This battlefield scenario is especially likely to unfold when President George W. Bush makes his first nomination to the Court. Since most Democrats believe that the Court's intervention to make Bush president was illegitimate, they are sure to scrutinize with exacting care his efforts to reshape the Court in his political image. While Democrats proved powerless to prevent the Court from picking the president, they may have greater success, especially in this closely-divided Senate, at preventing the president from picking the Court. 
